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IN “ton UNTIED States COURT OF APPEALS 


MMOUS GEO, UI N Rs. (ILC Wet 


JACK D. HOUGHTON, 
Petitioner 
Vv. 
COMMISSZONER OF INTERNAL REVENUE, 


Respondent 


ONSPATITION FOR REVIEW OF THE ORDER OF sane 


HAS (GOWEES (Oley Ushi WME 5) Sears 


REPLY BRIEF POR They Bere iONER 


The brief of respondent has been received and 
reac end the taxpayers' brief has also been reviewed. 

One thing is amply clear: 

The taxpayers at no time received any notice 
Sana DeOposed deficisncy, “actual, O© CcComst uct ive, 
eoerty-day Letter; No nines, cay Vertec Norcia 
advise them that a deficiency in tax had ever been 


ee l0sed. 


Fh 


in this day oz wapid and eificiens: communica 


eion it seems strange the office of Dastrice Director 


- 2- 
of Internal Revenue who wanted to notify a person was 
not successful in doing so, when taxpayers each main- 
tained separate business locations in the same city as 
Eee District Director (from whom the notice is Sent) 
and when the taxpayers have appointed an attorney who 
Maincains an Office and home in the same city. Fe is 
even MOre wncredible Ehat the Oregon Districe Director 
or Internal Revenue would want to deprive taxpayers of 
am ©DPOrtunity tO Object to such an important document 
as a proposed claim or Three Thousand Six Hundred 
Dollars ($3,600.00), plus interest accumulated over a 
long period of years (accumulated for the convenience 
of the Government for which taxpa@yers repeatedly signed 
Waivers and extensions at the agent's request) . 

The respondent's brief has been searched in 
vain for some explanation as to why no attempt was made 
co get in touch with one of the taxpayers (the agent 
Bac not had any difficulty with contacting. Me. slew: com 
for extensions for the Government's convenience) or the 
SNE EOIIREY & 

Ghe bimlet Wis eae oC Mim el ye Pee ieee ates eae 

Why, when the notice was returned undelivered 
could not the acgé..t make a simple call to determine a 


correct address? He had called the attorney at frequent 


- 3 - 
intervals and discussed the matter with him and knew of 
Wis intéentien to repxesent the taxpayers if ayé@ericiency 
was asserted. 

Respondent's brief does admit that the 
guestion of "last known address" is a matter of proof 
memeachecase,  (R. Br. 9) and Cites, Maxfield v. Genie 
peomes, 153 Feucd 325, 326 (CA. 9 1946) 2 Baatvacmission 
represents considerable modification from respondent's 
Sestcicon in the Tax Court. 

Respondent's brief ignores completely the rule 
that the intent of Congress was to make a reasonable 
S2cere tO assure delivery OL Ene noeiee  (Tenzenmmesuoea). 

Gy Eheveourrary wens entire brief reduced to 
its essence is an attempt to convince this court that 
the District Director should not even make a reasonable 
attempt at notice even where they knew the only notice 
ever sent had never been received by the taxpayer nor 
this attorney. 

No statute, no mule cl Law, noting, vs setreda 
in respondent's brief which ways that the District Dir- 
ector after notice has been returned undelivered, need 
do nothing more, or that he can ignore information in 
his own files such as power of attorney (perfect or de- 
fective and unrevoked), dealings with the attorney, 


whose address and telephone number were well known to 


cne District Director, business addresses of both clients 
ere the attorney which weresconsistently recognized by 
Eee agent. who also Knew of the aditificulty ct locating 

one of the taxpayers due to extended business absences. 

Tf all this is true, and a very simple effort 
would have located the taxpayers or given them notice, 
our congressional intent would be pretty shabbily 
avoided if the procedure suggested were to be approved 
oat LS. COULEe. 

The congressional intent is repeated, and 
strengthened, in the new law (Senate report) (P.L. 89- 
332) in which is stated: 

Te & S TE would @ iso grequiteme ne 
agencies to deal with the counsel so 
selected." (Aap TBE, 24g] 

But says the respondent, "while it is true 
the statute does not require a declaration to be in any 
Betticular form, your attorney did net file a “teugal 
written statement containing certain information." 
(Resp. Br. 15) 


The statement seems to be self-contradictory. 


in examination of the law does not say anything about a 


12] 


"Formal written statement," and respondent admits that 


memspecial form 15 required @iResp eee bo. 1S): 
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In this case, the attorney represented that 
Geawas CUlgwacmi eed LO spractice in that Ne reprccented 
himself to be an attorney (letterhead, previous dealings, 
number of his Treasury card) and no person may by law 
practice law in the State of Oregon without being cur- 
rently in good standing and be admitted to the highest 
@ewrk 1n Che Stace crt Oregon (ORS 9.160, 9. 220)e ec ince 
the Oregon statute presumes that the law has been obeyed 
fees 41.360) (33)]), Ene Syeaeuee of the lawyer and the 
use of his printed stationery constitutes a sufficient 
cepresentation that he is in good standing and is 
eomictied to the highest court ingthe suate. “G@ine tace 
that the taxoayers signed a powem of attorney form 
apoOlnting Ehe abtorney LO represen elem arc merace le 
also was submitted under cover of a printed letterhead 
would be sufficient to show the attorney's authorization, 


and the taxpayers’ intent te be represented for cax 


a, 


+ 


PuULoOSses . 
While admittedly, the form of the representa- 
t20n was not in the form whieh respondent mignewyreter, 
it nevertheless was sufficient under the circumstance 
presented where no particular form is required, and if 
the District Director desired a different and more 
formal declaration he had ample opportunity to call any 


deficiency to the ateeneica Ot Ete Layver and ene le. 
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Peyer. PUsehermese, he had the enrollment number or 
che attorney on the power of attorrey form and could 
have consulted his own records if he had any doubt. 

Instead, the District Director waived any 
such requirements and dealt with the attorney. He is 
estopped to assert any technical difficulties under the 
Gicomistances c£ this case. 

But assuming that the declaration was insuffi- 
cient, wouldn't it still be a reason to contact the 
attorney after the notice had been returned 
puecelivered?” 

Just one question: 


7 
Why wasn’t a copy sent to the attorney? 


if that had been done, this problem woulda noe 
Bee oerore the Coure. 

The resvoOndenG Ss = lbriel miowead) co cm a | 
that a notice complies with the statute if sent to 
address where the Commissioner reasonably believes the 

éaxpayer wishes to be reached and cites Delman v. Com- 
Va SS aOnder p ON AURUNS Ziel, 227, «oN I Sey) eiael Cleese’ = 
Mstase v. Commissioner, 173m 2a 13 (Ca 1 oso)” 

Respondent’s position previously was that 
notice was sufficient if sent to any address in the 
files of the adver unless a notice of change of 


aderess had been received. 


- J - 

ite Yrespeseen= did nok previously cite Ene 
cases of Delman or Clarke's Estate and did not in this 
Court cite Expanding Envelope and Folder Corporation v. 
poe 2, 20 APTR 2d 5758, (CA 3 Nove 1967). 

Those cases now cited represent a change of 
position by respondent since the Tax Court hearing, and 
faz least to this writer) appear to be contrary £e@ Ehe 
pesition for which respondent cites them. 

Those Gases rather Confirm Ehe Ses1etomeco— 
tendec by the taxpayers, to-wit: that when a taxpaver 
is represented by counsel, tne attorney should be noti- 
Fiec at least by a copy of the notice. 

The cases cited (Delmangand Expanding Enveloje) 
Present a converse factual Situation to the erescent cace 
meytnatc the attorney (or accountant) was Moet legeenc 
Eme taxpayer did not take promst action im veo1te on 
being notified by the representative (Delman v. Commis- 
sioner), and objected to the use of the attorney's 
address as a last known address. 

in the Expanding invetope Case, the argument 
was opposite also to the facts of this case, in that the 
taxpayer took the same position as the respondent takes 
here; to-wit: that the consent forms contained addresses 
d@irerent from that of the attorney and that am agent 


had asked the attorney for taxpayers’ correct address. 


- 8 - 


im the Bye@egndine Envelove case, taxpayers 


contendec that the acdresses cn certain waivers and 
eitensions constituted last known addresses rather than 
nat of the taxpavers' lawyer, since they were filed 
eect the power Oc aLtcrmey. Sle sucenerm contended fiat 
<ne agent's request for a correct address from the 
aqdecorney constiruted a recognition that the attorney's 
acdress was not a "last known address." 

The Third Circuit rejected the argument 
saving: 

"Nelther act tyeysas any cvilueneem.con 
which the Service should ha.z inferred that 


the <taxvavers were revoking the instruction 
contata=sd in the mewers.” 


Both cases would appear wo NG Ee aaeet 16 
apoointment of a representative is such an act as would 
sonstitute a place where the taxpayers wished to be 
meaonea in COnnectiom wlEh ots tavee eo lence 

We agree with those decisions and cite them 
eS autnority for the propostcton thaewtme acrermey - 
address in this case was a "last known address" where 
Ene taxpayer wished te be notitied regarding hie tax 
prcbiems. 

While it is surely regretted that certain 
Pornal mMacters were Peedverrenslywomtteed 2 Elwes, ea cu 
éation; nevertheless, the Government should not take 


much  COMmLoce in Ehaterace esamcemrhe sane ainstmumencs 


Lor 


- 9 - 
were Suificient to provide a very simple and easy way 
Gem otifveens taxpayers both before and@attemgune 20 
WwW 


Gay notice was returned "undelivere.. 


A last known address does not have to ccme 


Heom @ =ormal document. It may come from correspemdaiice, 


Peeeccories, phone calzs, agerc's records, powers or 
Me orncy, Or any Other intommecion, (See Meneewel? v. 
cCemme ssioner, regarding an address secured from stock 
Mecords). It would make mo dlLifetence whether crmiot 
Scwer or attorney was completed in the manner desireu 
ey cne District Director so lonmg as 2t ine@@es ems. iat 
the address is the address where taxvayer wished to be 
Mecified regarding his tax probM@ms. 

As stated in the case of Delman v. Commis-— 
Seer . 


"By using the chrase "last known 


addvess" Concress must have intendeéa that 

notice be Sent LOMESeE Rec ees ss ere 

secretar, (or his aclegate) reasonably 

believed the taxpayer wished notice to be 

sent.” 

It is not without significance that in ali 
cases cited where notice was sent to a lawyer, the 
Motic= was held sufriciene. Had a Morice Rarerne. copy 


or original) been sent to the lawyer here it would have 


em wolswaveasione Je welan.G Case. 


SOeleOn = 
The jurisdicticnz of the Tax Court would seem 
to be clear, or if not, it should be clear that no 
notice has yet been given of a proposed deficiency. The 
latter would give the parties a chance to properly 


consider the proposed assessment on giving a new notice. 


Respectfully submitted, 


Warde H. Erwin 


= ives 


CERTIFICATE 
I certify that, in connection with the prepa- 
ration of this brief, I have examined Rules 18, 19, and 
EsyeoL the United States Court of Appeals for fhe Ninth 
Circuit, and that, in my opinion, the foregoing reply 
brief is in full compliance with those rules. 


Paice ; Gay sof March 196. 


Attorney 
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